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REPUBLIC OF KENYA

NYANDARUA COUNTY ASSEMBLY
3RD ASSEMBLY — 2P SESSION

OFFICIAL REPORT

Wednesday, 25% October 2023

The Assembly met in the Assembly Chambers at 9.30 am.
(The Speaker, Hon. Wachira Waiganjo, in the Chair)

PRAYER

Speaker: Hon. Members, welcome to today’s morning sitting, the day being 25" October
2023.

QUORUM CALL
(There was no quorum as confirmed by the Clerk-at-the-Table)
There being no quorum to commence the business of the day, I direct that, pursuant to
Standing Order 36, the quorum bell be rung for an initial 10 minutes or until such a time within

the 10 minutes that quorum will have been achieved.

(The bell was rung for two minutes and quorum was achieved as confirmed by the Clerk-at-the-

Table)
Quorum having been achieved, we can proceed with the business for the day.

(The Speaker, Hon. Wachira Waiganjo, left the Chair and Member of the Speaker’s Panel, Hon.
Paul Ngeche, assumed the Speaker’s Chair)

First order.
PAPERS

1. REPORT ON THE NYANDARUA COUNTY EMERGENCY FUND QUARTERLY REPORT AND
FINANCIAL STATEMENTS FOR THE QUARTER ENDED SEPTEMBER 30, 2022
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(Hon. Geoffrey Kamwana rose on behalf of Hon. Thinji Kiriga)

Yes, Hon. Geoffrey Kamwana.

Hon. Geoffrey Kamwana: Thank you, Mr Speaker. The committee is examining the half-
year special funds accounts reports for financial year 2022/2023, which cover the period ending
31° December 2022. Mr Speaker, due to the magnitude of the second quarter report, considering
that the report of the first quarter does not have a lot of details, I seek leave that the committee be
given forty-five extra days to compile a comprehensive report. Thank you.

Speaker: Hon. Geoffrey Kamwana, a ruling was given that a member should always give
reasons why a report is not ready at the time scheduled for its presentation. You need to tell us
why the report is not ready.

Hon. Geoffrey Kamwana: Mr Speaker, [ cannot say that the report is not ready. However,
the committee wanted to compile a report for the two quarters. As I have said, the first quarter
report does not contain much information to be relayed to the House. For this reason, we request
to be allowed time to table a comprehensive report for the two quarters.

Speaker: According to the business tracker, the business in question is due.

(Hon. Geoffrey Kamwana remained standing)
Kindly resume your seat.
(Hon. Geoffrey Kamwana resumed his seat)

The second report also got a timeline and indeed, sometimes back it was the Committee
that for specific number of days, which was granted. Of course, it is either you have a progress
report awaiting the comprehensive report or you have a very good reason.

So, you are telling the House that you need extra time now that you want to combine both
reports? Right?

Hon. Geoffrey Kamwana: [ want to confirm that we need extra time so that we can have
that report that we can give for the first quarter.

Speaker: Order Hon Kamwana! Please resume your seat. We you standing in for the
Chair?

Hon. Geoffrey Kamwana: Yes.

Speaker: So, now when you tell the House that the Vice Chair should go ahead and
explain, you are completely out of order. This is because you were standing in for the Chair.
However....

(Hon. James Gachomba rose)

What is it Member for Njabini/Kiburu?

Hon. James Gachomba: Mr Speaker, I had that matter delegated to one of the Members
because [ wasn’t around to take over.

Speaker: Are you a Member of that Committee?
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Hon. James Gachomba: I am the Vice Chair. That is why we sat down as a committee
and agreed that we need to bring a report of half the financial year rather than a quarterly report
because it was also due and committed to the Committee.

That is why we are seeking more time so that we can have a report that is agreeable to the
Members of this House.

Speaker: I was consulting the business tracker and the other report is due on 4 December.
That is the time I am granting this Committee to have come up with these reports. Next order.

MOTION (S)

THE PENDING LITIGATIONS WHERE THE COUNTY GOVERNMENT OF NYANDARUA IS PARTY AS AT 30™
JUNE 2023
Speaker: Yes, Member for Magumu Ward and Chairperson, Committee on Legal Affairs,
Labour and Intergovernmental Relations, Hon. Hussein Kassana.
Hon. Hussein Kassana: Thank you Mr Speaker.
The Office of the County Attorney is established under the Office of the County Attorney
Act No. 14 of 2020 with one of the functions of the Office in relation to this report being to;
“on the instructions of the county government, represent the county executive in court or
in any other legal proceedings to which the county executive is a party, other than criminal
proceedings.”
It is against this backdrop that the Committee on Legal Affairs, Labour and
Intergovernmental Relations initiated a process of establishing the status of all the pending
legal cases in Nyandarua County. In the previous financial and transitional year, the
Committee had considered a report by an Ad Hoc Committee on the Assumption of the
Office of the Governor; the report included a summary of pending litigations inherited from
the second dispensation of the County Government after the promulgation of the
Constitution of Kenya, 2010. This implored the Committee to follow up on the progress of
litigations since the inception of the third dispensation prompting the Committee to request
case numbers, place of suing and year, a summary of the defendant/respondents in each
case outlining the advocates on record, and the current status of each case. The Committee
also requested a list of the prequalified legal service providers, a summary of matters under
Alternative Dispute Resolution (ADR), and all legal fees and decretal sums involved in
each case.
From the submission, the committee observed that a total of one hundred and seventeen
(117) cases running from the year 2005 to 2023 whereby, out of these, only seven (7) cases
had been resolved through Alternative Dispute Resolution Mechanisms. Additionally, the
submission outlined that forty-three (43) law firms had been prequalified to handle various
cases for and on behalf of Nyandarua County Government.
With a view of reducing pending bills/costs relating to the County Government of
Nyandarua, the Committee recommends the establishment of a well-structured framework
handling all the pending litigations and fast-tracking pending cases at various litigation
stages aiming to their respective conclusion within the shortest time possible upon adoption
of this report.
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Mr Speaker, Sir, I wish to recognize the immeasurable effort demonstrated by the
Honourable Members of this Committee during the committee meetings and eventual
report writing exercise.

Additionally, the Committee wishes to register its immense appreciation to the secretariat
for offering logistical and technical expertise during the compilation of this report.

Most importantly, I extend our gratitude to your Office and that of the Clerk for ensuring
that the entire exercise was successful. Your facilitation ensured that the committee
received the necessary technical and logistical support, which cannot go unnoticed.
Lastly, Mr. Speaker, Sir, it is my pleasure, on behalf of the Committee on Legal Affairs,
Labour, Intergovernmental Relations, and Coordination to present this report to this August
House for consideration and adoption.

To all Honourable Members, I thank you on behalf of the Committee and may God bless
you.

Mr Speaker, the Committee on Legal Affairs, Labour and Intergovernmental Relations and
Coordination is a sectoral committee established under the Standing Order 200 whose chief
role is to oversight the County Executive arm of the government in matters relating to legal
affairs, labour and inter-governmental relations and coordination.

Among the main areas of concern to the committee is the implementation of the
Intergovernmental Relations Act, which establishes a mechanism for relations between
National and County governments and for the resolution of intergovernmental disputes
pursuant to Articles 6 and 189 of the Constitution.

Committee’s mandate

The committee’s mandate is derived from Schedule I of the Standing Orders in relation to

the Standing Order 200(5) which outlines the specific mandates as follows:

1.

To investigate, inquire into, and report on all matters relating to Justice, Labour relations,
intergovernmental Relations between the County and other counties and with the National
Government

To study the programme and policy objectives of the County Government in view of
Legality, industrial relations, inter-relations with other Counties and the National
government

To study and review all County legislation referred to the committee;

To study, assess and analyse the relative success of the County Government as measured
by the results obtained as compared to their stated objectives;

Investigate and inquire into all matters relating to the assigned departments as they may
deem necessary and as may be referred to the committee by the Assembly.

To vet and report on all appointments where the constitution or any law requires the
Assembly to approve;

Make reports and recommendations to the Assembly as often as possible, including
recommendations for proposed legislation

Committee’s Membership
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Mr Speaker, Sir, the Committee’s Membership and Secretariat are as listed.

On 28™ February 2023, the Committee on Legal Affairs, Labour, Intergovernmental
Relations and Coordination moved a report on the assumption of the Office of Governor by the ad
hoc committee. Therein, it contained pending legal cases within the County. The report indicated
that there was a total of eighty-five (85) pending court matters accumulating to Kshs.87,748,943.65
as of 30th June 2023. Notably, a summary of all cases where the County Government is a party,
either as a plaintiff/applicant or defendant/respondent was provided.

The Committee noted that the summary did not include proceedings under Alternative
Dispute Resolution (ADR) mechanisms and specific details on each case number, place of the suit,
parties, relief sought (where applicable) and status of respective cases. This prompted the
committee to request information on the County’s pending litigations from the County Attorney
vide the letter referenced NCA/CLRK/CA/04/23, which was dispatched through the Office of the
Clerk on 8™ March 2023.

In the letter, the committee sought to have the County Attorney, avail information
pertaining to the pending litigations, where the County Government is a party either as a
plaintiff/applicant or defendant/respondent and include all the issues that were missing in the
summary report of the ad hoc committee as earlier highlighted. After two reminders were
transmitted to the Office of the County Attorney on 5th May 2023 referenced
NCA/CLRK/9/CA/08/23 and on 21% June 2023 and referenced NCA/CLRK/9/CA/09/23 the
Committee, through the Office of the Clerk, received a response pertaining the status of all court
matters where the county government is a party on 4" July 2023 (Annexure 1).

It is in light of the foregoing that the Committee took upon itself to consider the responses
by the County Attorney with a view of coming up with a report for the Assembly to deliberate
upon and adopt. The report, majorly, urges the Office of the County Attorney to mitigate litigations
in realization that understanding the status and nature of pending litigations is crucial for the
County Government to make informed decisions, allocate resources prudently, and manage risks
effectively.

By proactively addressing legal challenges and adopting mitigation strategies, the Page 8
of 39 of the Report on Pending Litigations involving Nyandarua County Government County
Government can safeguard its interests and ensure financial sustainability while focusing on its
core mandate of addressing the needs of the people of Nyandarua.

Mr Speaker Sir, the Committee, during scrutiny of the report presented by the Office of the
County Attorney on the status of all court matters where the County Government is a party
(Annexure 1) noted that the County was involved in one hundred and seventeen (117) cases in
various stages of litigations as per the court’s directions. More so, only seven matters were reported
as having been resolved through Alternative Dispute Resolution (ADR) Mechanisms indicating a
rather low uptake of out-of-court resolutions which are far cheaper and quicker. It is also worth
noting that the subject matters were handled by the County Attorney, legal counsels and external
legal service providers sourced by way of procurement.

The committee having previously considered a report on the Assumption of the Office of
the Governor as tabled on 28th February 2023 during the 9.00 a.m. sitting, noted that the third
dispensation of the County Government inherited a total of eighty-five (85) pending court
matters accumulating to Kshs. 87, 748,943.65.

Mr. Speaker Sir, upon scrutiny of the submissions by the Office of the County Attorney,
the Committee noted an upsurge of thirty-two (32) litigations within the Financial Year 2022/23
cases on pending liabilities for the Financial Year 2022/23 whereby a total of Kshs. 22,123,364.50
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was reported to have been outstanding as of 30" June, 2023. Additionally, the submission reported
a further Kshs. 72,596,802.6 as historical pending bills resulting in accrued pending bills totalling
Kshs. 94,720,167.10. (Annexure 2). The Committee also examined a list of forty-three (43) Law

Firms prequalified to represent and handle various litigations involving the County
Government. In the Financial Year 2022/23, a total of six (6) litigations with cumulative charges
of Kshs. 9, 090,090 were represented by legal service providers whose names were not included
in the prequalification list provided by the Office of the County Attorney for the period 2022-2024.
(Annexure 3).

Mr Speaker Sir, a further peek into the submissions pointed out several litigations involving
Employment disputes referred to the Employment and Labour Relations Courts. Notably, Nakuru
ELRC cause. The Report on Pending Litigations involving Nyandarua County Government no 57
0f 2019 Venansio Mbataru vs Nyandarua County Government and 2 others on claim for wrongful
termination of employment contract of the Plaintiff who was a former CECM at the County
Government. Judgement was delivered on 8th December 2022 with a decretal sum awarded to the
plaintiff at Kshs. 15, 224, 000 and is still outstanding as the Office of the County Attorney plans
to file an appeal. No legal costs by the firm of Maina Ngaruiya & Co Advocates
were provided as regards this case.

Additionally, in Nakuru ELRC Petition No. 14 0of 2019 Petition No. 14 of 2019 Rose Esther
Muthoni Wamuiya & 2 others vs the County Government of Nyandarua on claim for wrongful
termination of employment contract of the plaintiffs who were former CECMs. Judgement was
delivered on 12th October, 2021 in favour of the plaintiffs who were awarded a total of Kshs. 25,
286, 532. The matter was handled by Maina Ngaruiya and Co. Advocates with outstanding legal
fees of Kshs.3,020,020. However, the matter proceeded for appeal by Manyonge Wanyama and
Co. Advocates whereby a ruling was made on 15th May 2023 in favour of the Respondents (Rose
Wamuiya & 2 others) upholding the decretal sum initially awarded by the Employment Court and
additional Legal fees of Kshs. 3,800,000.

Mr. Speaker Sir, it is evident that matters revolving around Employment and Labour
disputes are very costly to the County Government and the Committee implores the relevant
departments to exercise prudence while dismissing and or undertaking disciplinary actions against
employees. This will cushion the County against unnecessary penalties/fines as damages to the
affected employees and better utilization of otherwise scarce resources for the development of the
County. The County Government has a duty to pay contractors for works done in accordance with
the budgetary provisions as approved by the County Assembly. However, the Committee noted
that the County Government has been sued severally by some contractors for delays in payment.

For instance, in Nyahururu HCCC No. 5 of 2021 formerly Naivasha HCCC No. E008 of
2021 Nephy Company Limited & Another vs County Government of Nyandarua & 3 others on
demand for payment of dues owed from construction works done. The matter is still ongoing and
being handled by Mutonyi Mbiyu & Co. Advocates with pending legal fees of Kshs. 5,288,000.

There are tables showing those cases and their numbers. The Members can go through
because they have the document.

In conclusion, the Committee wishes to register concerns within the Office of the County
Attorney on the meagre budgetary allocations especially towards legal fees. The Department
currently has pending bills of approximately Kshs. 94, 720,167.10 thus, delays in settling these
legal costs may lead to execution and possible committal to civil jail as a result of non-compliance
with court orders, decrees and judgements.
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The Office of the County Attorney highlights understaffing as an administrative issue and
the
Committee notes lack of a County Solicitor as provided for in Section 17 of the County Attorney
Act No. 14 of 2020. Additionally, going forward, the County Public Service Board may consider
appointing additional legal counsels and process servers as may be required to reduce costs of
litigations.

Finally, Mr Speaker, the Committee notes increased and unforeseen litigations owing to
delays in failure to implement established laws, delays in payments to service providers,
communication breakdowns and subversion or absence thereof of legal advisories issued across
departments.

It is our appeal that the Office of the County Attorney undertakes to formulate relevant
County Government policies, bills and subsequent Acts that regulate activities across the
departments mitigating increased litigations upon the County Government.

Committee’s Recommendations
In view of the aforementioned considerations, the committee recommends that:

1. That the Office of the County Attorney does expedite and initiate resolution of more
disputes through the Alternative Dispute Resolution (ADR) as it is much cheaper
and quicker in settling disputes involving the County Government of Nyandarua.

2. That the Office of the County Attorney does review the list of the prequalified legal
service providers/firms and desist from engaging non prequalified law firms in
matters involving the Nyandarua County Government.

3. That the Office of the County Attorney does ensure that the County legal team led
by the County Attorney is involved in all matters to reduce the legal fees and throw
away costs accrued to the County Government of Nyandarua.

4. That the Office of the County Attorney does strive to timely convey information
required by the respective Committees whenever required to.

5. That the Office of the County Attorney does formulate a structured framework to
initiate a system of concluding all pending cases within (60) days upon adoption of
this report.

6. That all Departments do ensure that payments to contractors/suppliers are made on
time and in accordance to the approved budgets to avoid litigations from delayed
payments that eventually accrue high legal costs.

7. That the Office of the County Attorney does ensure that all payments accrued in
legal costs made by various law firms are declared.

8. That the Office of the County Attorney does follow up on payment of the decretal
sums awarded to various parties and formulate a compensation plan for pending
bills accrued from litigations for consideration by the Budget and Appropriations
Committee during the budget making process.

I call upon Hon. Lucy Kithinji to second. Thank you, Mr. Speaker, Sir.
Speaker: Yes, Hon. Lucy Kithinji.

(Hon. Lucy Kithinji bowed in secondment)
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Speaker: The motion has successfully been seconded.
(Question proposed)

Yes, Hon. Rimui Kaiyani.

Hon. Rimui Kaiyani: Thank you, Mr Speaker. I wish to begin by appreciating the report
that has just been presented in this House. Without fear of contradiction, I wish to say that it is one
of the best reports that I have seen tabled in this Hon. House in the days that I have been around.
It is quite detailed, very elaborate, very precise, and very informative. It has left no doubt as regards
the manner in which it has been executed.

Yesterday there was back-and-forth when the notice of the motion was being given. That
notwithstanding, the report at hand is worth our time. Exemplary is the way the motion has been
moved by the chairperson of the committee and seconded by the vice chairperson. We, who lead
other committees, must take cue as regards the way the report has been compiled, moved and
executed. The precision with which this has been done can only be described as out of this world.

The report is so detailed. I was following up on the cases and how they have been listed.
Without going into so many details I want to pick two issues in the report. It is true that the county
government has lost money on litigation. The Constitution, which was promulgated in 2010, and
the County Governments Act created the devolved units that can be sued and can sue as well.

However, if you take an inventory of the cases that [ have seen, the county government lost
about sixty percent of them and hence had to pay the legal fees and other charges that were awarded
by the courts.

What am I trying to say? Just as the mover has alluded in his conclusion, alternative dispute
resolution mechanism should be sought. This is because, it appears to us that whenever the county
government is sued or sue, there is a likelihood of losing sixty percent of the cases. Accordingly,
alternative dispute resolution mechanisms must be the first option when dealing with matters
pertaining to litigation.

Secondly, it is recommended that we need to increase the staff in the department. What
will the extra staff be doing when there are no cases to be executed? The rationale for reserving
money for monthly emoluments for the staff who would be added to the department, especially
when the emoluments are computed annually, cannot justify why the county government should
engage a legal firm out there to do litigation on behalf of it.

I'have noted the recommendation that the county government should desist from contacting
non-prequalified legal firms to transact business on its behalf. If it has happened, it is an illegality.
It is a violation of the Public Procurement Act. Only prequalified firms should be engaged by the
county government.

I have to say that most of the cases in question arose in the second regime mainly because
of the antagonism that existed. I appear in case No. 17 alongside Hon. Reuben Gitau. I have looked
at the determination of the case and seen a ‘nil’ against it because it was a pedestrian case that had
no bearing whatsoever. It was filed to massage bloated egos of some Members who thought that
they were born to be Members of CASB... I wish to congratulate the Committee and support the
report.

Speaker: Yes, Leader of the Minority Party.

Hon. Mwangi Gichuki: Thank you, Mr. Speaker. I would also like to express my
appreciation for the in-depth view of the Committee when examining these matters. I will highlight
one observation they have made: we have a pending bill amounting to Kshs.94 million. However,
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I would have expected the recommendations to be more specific, instructing the CECM for
Finance to ensure a budget is available within the subsequent financial year. Merely stating the
existence of the pending bill is insufficient; clear directives on how to address it are essential,
otherwise, it remains just another story.

There are lessons to be learned. One example is the case involving Ms. Muthoni Wamuiya
and others against the County Government for wrongful termination. Due to a political decision to
terminate individuals without following due process, the County Government is now paying a
colossal amount of Kshs.25 million, with Kshs.3 million allocated for legal fees.

The question that arises is, who should take responsibility for this? When an officer
knowingly makes an unlawful decision that may lead to litigation, without personal financial
repercussions, it sets a troubling precedent. Looking at the previous regime, it is evident that a
significant portion of the Kshs.94 million originated from political decisions. As the Member for
Githabai pointed out, are we as a county prepared to incur Kshs.94 million due to the whims of
two individuals? Should we allow this matter to be swept under the carpet, denying Nyandaraua
residents over Kshs.80 million so that we can settle litigations driven by self-interest?

These questions trouble me deeply. A closer examination of the report, especially by the
legal fraternity, reveals that legal fees for cases with political implications are disproportionately
high. It raises concerns about the exorbitant costs associated with cases involving political entities
such as the County Assembly and Executive. An audit is warranted to scrutinize the bill of costs
and understand why some fees seem exceptionally inflated.

The lesson learned is that decisions made by certain officers can lead to unnecessary costs.
We have a plethora of legal personnel who should advise the Speaker and Chairs of different
committees on the implications of their decisions. If legal officers advise against a course of action
that results in the County Government losing over Kshs.80 million, their counsel should not be
ignored. Those accountable for disregarding legal advice must be held responsible. We cannot
simply accept the payment of Kshs.90 million without question when that sum could fund our
social programs and fully equip ECDE centers in a single financial year. Yet, we seem content to
allow individuals to initiate legal challenges without consequence.

For instance, the County Assembly Service Board had three cases in one week, each
costing about Kshs.2.5 million or more. Someone should have taken responsibility for this. Thank
you Mr Speaker. I now call up the mover to respond.

Speaker: The mover.

Hon. Hussein Kassana: Thank you Mr Speaker. I think it is important to include what
Hon. Mwangi Gichuki has said. The concerned party should put, in the budget, enough money for
fees accrued in those cases.

The recommendations of the Committee are well-listed. In recommendation No. 6, we are
saying that all Departments do ensure that payments to contractors/suppliers are made on time and
in accordance with the approved budgets to avoid litigations from delayed payments that
eventually accrue high legal costs.

I think on that note, I beg to move.

(Question put and agreed to)
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Speaker: I would like to commend the committee on legal affairs, labour,
intergovernmental relations, and coordination most sincerely for going out of its way to
investigate and inquire into the details of the huge legal costs accrued by the county government.

Hon. Members you will notice that indeed the county government has lost colossal
amounts of money in cases that include and narrow down to wrongful terminations and ongoing
cases of pending bills. I would like the County Attorney to note that the only way the county can
be saved of such costs is to ensure procedural and lawful decisions because it appears that the
county government has lost in most cases.

Hon. Members I implore the committee on Legal Affairs, Labour, Intergovernmental
Relations and Coordination and the Committee on Implementation to continue following up on
the matter and execute its oversight role with zeal and utmost vigour. Next order.

ADJOURNMENT

Speaker: There being no other business to transact in this sitting, I now adjourn the
House to Wednesday the 25™ day of October 2023 at 2.30 pm.

(The House rose at 10.30 am.)
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